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\NFOCARD

UNION EUROPEA

THE PURPOSE OF THIS INFOCARD IS TO PROVIDE INFORMATION ON
THE ESSENTIAL ELEMENTS RELATED TO ELECTRONIC COMMERCE

IN PERU.

EXECUTIVE SUMMARY

Peru is an open market for electronic commerce (e-com-
merce) and the regulation of e-commerce, although still
in formation, is based on the provisions established in the
Free Trade Agreements (“FTAs”) that the country has signed
with some of the world’s largest economies. These FTAs are
based on World Trade Organization (WTO) standards and
cover more than 95% of its trade.

Electronic contracting is fully allowed in Peru as long as con-
sumers are provided with adequate information to make de-
cisions about their consumption, are allowed to exercise their
right to claim, and suppliers ensure the protection of their per-

INTRODUCTION

sonal information. Compliance with this regulation and those
relating to consumer protection in the supply of products in
the country is essential to avoid possible investigations and
sanctions. It should also be taken into account that the Peru-
vian authorities assume jurisdiction in cases where business
transactions carried out abroad harm Peruvian consumers.

This infocard covers topics of importance for European op-
erators, such as consumer protection and advertising rules in
general and as applied to the offer on websites, specific pro-
motions and statements, relevant intellectual property rules,
rules for importing products, applicable taxes, among others.

Electronic commerce, or e-commerce, has been defined by the WTO as “the production, advertising, sale or distribution of
products via telecommunications networks”?; and by the OECD as the “sale or purchase of goods or services, conducted
over computer networks by methods specifically designed for the purpose of receiving or placing orders.” Although there
is no consolidated specific regulation applicable to e-commerce in Peru, this Infocard presents some of the most relevant
regulations applicable to this activity and includes references to cross-cutting issues covered in other Infocards or to specific

regulations discussed.

1 The information contained in this infocard is on\y gcmcru\ For more defailed information and trade promotion events, as well as posswb\c business contacts p\cubc contact the Commercial Offices

of the Member States and the bilateral Chambers in Lima.

2  WTO. Definition of electronic commerce wwwwto.org/spon\'sh/tHewto_s/whot\s_s/ﬁf_s/beyél_s htm
3 OECD. Unpacking E-commerce: Business Models, Trends and Policies. OECD Publishing Paris, 2019. www.oecd.org/sti/Panorama-del-comercio-electro%CC%81nico.pdf
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THE APPLICATION OF THE EUROPEAN UNION (EU),
COLOMBIA, PERU, ECUADOR TRADE AGREEMENT

The Trade Agreement between Colombia, Peru, Ecuador
and the EU (the “Agreement”), in its chapter on Trade in
Services, Establishment and Electronic Commerce, estab-
lishes that the development of electronic commerce must
be consistent with the international standards of data pro-
tection, to ensure the confidence of users (art. 162.2); and
that the delivery by electronic means shall be considered

as a provision of services without being subject to customs
duties (art. 162.3).

Likewise, article 163 of the aforementioned chapter es-
tablishes as priority matter a dialogue and cooperation
between the parties on the recognition of certificates of
electronic signatures; the liability of intermediary service
providers concerning the transmission or storage of infor-
mation; the treatment of unsolicited electronic commercial
communications; the protection of consumers in the field of
electronic commerce; the protection of personal data; and
the promotion of paperless trading.

Regarding consumer protection in particular, in article 166
of the Agreement, the parties recognise the importance of
maintaining and adopting transparent and effective meas-
ures to protect consumers from fraudulent and misleading
commercial practices when consumers engage in electronic
commerce fransactions.

In trade negotiations, the EU seeks to establish horizontal
regulations for the good functioning of this type of trade,
ensuring predictability and legal certainty for companies
and a secure online environment for consumers. At WTO
level, the EU seeks to improve global regulatory standards.*
On external market access, the EU recommends that Eu-
ropean exporters know the minimum formal requirements
on payment, data transfer, storage and logistics, consum-
er protection and product safety rules, intellectual property
rights, taxes and shipping costs for selling goods and online
services to markets outside their territory.®

TYPICAL TRADE BARRIERS TO E-COMMERCE IN OTHER
COUNTRIES AND THE ACCESS SITUATION IN PERU

The United States identifies as barriers to outbound elec-
tronic commerce the unjustified restrictions on cross-border
data flows, discriminatory practices affecting trade in digital
products, restrictions on the provision of Internet-enabled
services and other restrictive technological requirements.

However, such requirements have not been identified as
barriers in Peru.¢

The following restrictive measures do not exist in Peru:

e Restrictions on foreign investment that prevent market
access such as restrictions on the ability of platforms to

4 See: trade.ec.europa.eu/accessto-markets/en/content/digital-rade-0

5 Ibidem.

operate; limits or restrictions on the products that a com-
pany can sell or technical standards on how specific prod-
ucts must be labelled.”

Restrictions on the location of an e-commerce operator, or
the requirement that companies have a physical presence,
a local Internet domain, or a local representative in the
country;

Restrictions on electronic means of payment, limiting ac-
cess fo electronic payment services, such as credit cards,
restricting the way buyers can purchase and finance
goods;

6 USTR. 2022 National Trade Estimate Report on FOREIGN TRADE BARRIERS. Marzo, 2022. ustr.gov/sites/default/files/2022%20National %20Trade%20Estimate% 20Report%200n%20Foreign%20

Trade%20Barriers.pdf

7 For exomp\e, in 2019, India \'mp\ememed regu\ohons that express\y proh'\b'\f subsidiaries of e-commerce sites based in fore'\gn—owned markets from seng products on their parent compumes’ sites
They also prohibit exclusivity agreements whereby e-commerce retailers can offer a product on an exclusive basis.
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* The existence of inefficient customs procedures or unrea-
sonable delays in the clearance of goods, particularly for
urgent or perishable shipments, may discourage buyers
and sellers from purchasing goods online. Meanwhile,
Peruvian customs legislation allows for simplified import
clearance for goods with a FOB value not exceeding
US$ 2,000.00. Peru has also reduced the average im-
port time to 24 hours through the mandatory application
of advance clearance.?

It is important to note that there is a draft regulation of
e-commerce in consumer protection initially developed by
the National Institute for the Defense of Competition and
the Protection of Intellectual Property (INDECOPI), and
currently under discussion in the Congress of the Republic,
that could create access restrictions and that is currently
facing opposition from many business associations in the
country. The main provisions under discussion are included
in Annex 2.

Restrictions on product labelling and other technical re-
strictions may affect e-commerce, e.g., in the case of re-
quirements to label warnings on foods high in saturated
fat, sodium, sugar or containing trans fats.” As these types
of requirements are of general character, they will not be
analysed in this infocard. It is recommended to check the
infocard on imports and the infocard on labelling require-
ments in the sectoral area of interest.

Peruvian customs

= _legislation allows
for simplified import
clearance for goods
with a FOB value

‘not exceeding

,_ ‘not

Credit: Freepik

ELECTRONIC COMMERCE IN PERU: GENERAL REGULATION

The Political Constitution of Peru protects the right of pri-
vate initiative, free enterprise, trade, and industry and rec-
ognises that national and foreign investors have the same
rights. Article 65 of the Political Constitution also establish-
es that the State defends the interests of consumers by guar-
anteeing the right to information on the goods and services
available to them on the market and ensures the protection
of the health and safety of the population.

Electronic commerce is an alternative for the mass sale
and purchase of products and services through digital
platforms and the Internet. However, this activity must
comply with the requirements for the sale of products and
services applicable in the country to guarantee the right
of consumers to be well informed and to receive suitable
products, to be provided with truthful and complete ad-
vertising, and the right to the protection of their personal
data, among others. Likewise, suppliers must comply with

8 See Infocard “Import products originating in the EU from Peru”.

the payment of taxes and with the specific regulations ap-
plicable in the country.

Peru maintains an open trade with a low-tariff structure on
goods and limited restrictions to trade in services. Peru has
signed chapters of electronic commerce in its Trade Agree-
ments with the European Union, Australia, the Pacific Alli-
ance, and the Comprehensive and Progressive Agreement
for Trans-Pacific Partnership CPTPP, among the most prom-
inent. These agreements include provisions on the non-im-
position of customs duties on electronic transactions, online
consumer protection, as well as the protection of personal
data, free transfer of information, free location of computer
facilities, anti-spam measures, respect for the confidentiali-
ty of the source of commercialised programmes'?, etc.

Peru is also part of the WTO Joint Initiative on E-Commerce
and, in this framework, signed the Joint Statement of the

9 The Law that regulates the above labeling requirements is the Law to Promote Healthy Eating among Children and Adolescents (Law 30021).
10 See: docs.wio.org/dol2fe/Pages/SS/directdoc.aspxefilename=q:/WT/TPR/M3P3A1.pdf&Open=True
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Initiative on January 25, 2019, confirming its intention to
participate in the WTO negotiations on e-commerce. The
initiative has made significant progress in negotiations until
2021, achieving convergence on eight articles:

¢ online consumer protection;

¢ electronic signatures and authentication;
¢ unsolicited electronic messages;

e open government data;

e electronic contracts;

* transparency;

paperless trade; and
* open internet access'

These results will bring benefits such as increased consumer
confidence and support for business trading online. Current-
ly, 87 WTO members participate in the initiative.'?

Although there is no consolidated specific regulation con-
taining the rules applicable to e-commerce, the following
provisions are relevant to this activity:

MAIN REGULATION TO
BE CONSIDERED

The protection to intellectual property rights is properly reg-
ulated in Peru and the institution that protects such rights by
granting registrations, monitoring compliance and applying
the appropriate sanctions is the National Institute for the
Defense of Competition and the Protection of Intellectual
Property (INDECOPI).

Protection of trademarks and other distinctive marks

The register of distinctive marks in Peru is regulated by
Legislative Decree 1075, which approves Decision 486
of the Commission of the Andean Community on the
Common Provisions on Industrial Property. The registra-
tion of these signs with INDECOPI is essential to exercise
exclusive ownership and protect, for example, trade-
marks registered abroad. According to the legislation, it
is possible to register trademarks for products and ser-
vices, commercial slogans, trade names, inventions, and
new technologies. The duration of the registration is ten
years, renewable for the same period and with specific

11 Ver: www.wio org/enghsh/newsie/newﬁ17e/'\iiecom7m'\nisterﬁstotememie de

12 Ver: www.wio. org/spon\sH/trotop,s/ecom,s/ioin?,s?o?emem,s.Hm

application in Peru. However, based on the Paris Con-
vention, market players can use the filing date of their
application in any other country to which the Convention
applies.

Copyright

Legislative Decree 822 (Copyright Law) protects copy-
rights. The legislation on property rights establishes that
the copyright holder has the right to authorise or prevent
certain uses of the work or, in some cases, to charge for its
use. Copyright does not cover ideas, procedures, methods
of operation, or mathematical concepts per se. However,
they may cover how they are expressed in reality. The enti-
ty responsible for granting and protecting copyright is the
Copyright Commission of INDECOPI."?

Copyright piracy through e-commerce platforms can af-
fect exporters and operators involved in the legitimate
distribution of music, films, books and magazines, soft-
ware and video games.'* Digital piracy is a real issue in
Peru. In 2019, the Commission on Combating Customs
Crimes and Piracy of Peru estimated that the impact of
piracy (with counterfeiting and smuggling) had caused
annual losses of more than US$2 billion (approximately
€1.84 billion), which is particularly relevant in the case
of sound, audiovisual, digital and clothing products. This
has affected the creativity of many entrepreneurs, the
introduction of new products to the market and private
investment.'”> However, INDECOPI systematically blocks
access on Peruvian territory to dozens of illegal digital
pirate sites that violate the legislation on copyright and
related rights.'

The main copyright infringements include streaming,
linking and stream-ripping of audiovisual works, musical
works and phonograms, and literary and artistic works
contained in graphic novels. Websites that commit these
infringements are blocked under the Copyright Law.

Protection of domain names

Domain names are the only identifier of a company on the
Internet. Therefore, suppliers tend to use the trademark of
their goods or services as a domain name. Domain grab-
bing is one of the most common domain name infringe-
ments. It occurs when a third party registers someone else’s
trademark (domain) to prevent the trademark owner from
registering it, and then sells it to that owner or their compet-
itors fo make a profit.

13 La ley de Derechos de Autor prohibe el uso de una obra o cualquier ofra produccién protegida por derechos de autor o prestar apoyo para dicha utilizacién, si el usuario no cuenta con la
autorizacién del fitular de dicho derecho de autor. Por ello, el INDECOPI puede ordenar el cese de este uso [i.e. bloqueo de sitios web que comparten sin autorizacién obras de terceros), e
incluso, imponer multas de hasta 180 UIT (aproximadamente € 213.840) y ofras sanciones. (Ver Nota al pie 29 sobre valor UIT).

14 Ibidem. Pg. 101.

15 Ver: amcham.org.pe/nota-de-prensa/pirateria-y-falsificacion-perjudican-la-innovacion-y-la-inversion-privada,/

16 Ver: www.gob.pe/institucion/indecopi/noticias/630376-golpe-a-la-pirateria-digitalindecopi-bloquea-147-webs-ilegales-que-explotaban-obras-y-producciones-protegidas-porel-derecho-de-autor/
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The Peruvian authority” has established standards for as-
sessing possible trademark infringements in the use domain
names, requiring verification of the following:

+ The website with the disputed domain name must be tar-
geted to the public in Peru.

« The domain name fulfills distinctive functions and is
identical or similar to the distinctive sign registered or
used (trade names) in Peru.

+ The goods, services, or economic activities offered by
the owner of the domain name and the distinctive mark
owner are the same or are related.”

b. Regulation on privacy and personal data
protection policy

The Personal Data Protection Law (Law 29733) establishes

the requirements to be met by a company that receives,

compiles, uses, requests, stores, or supplies personal data.

Credit: Pexels

Among the main obligations are the following:

* Implementation of privacy policies.

¢ Inclusion of policies requiring ARCO rights (Access, Rec- ANTI-SPAM REGULATIONS
tification, Cancellation and Opposition) of personal data Article 58 of the Consumer Protection and Defense
to users of websites or digital platforms so they can have Code (Law 29571), hereinafter referred to as the
control over their data. “Code”, prohibits the use of call centers, automated
calling systems, text messaging or mass electronic
¢ Implementation of security measures for the treatment of messaging (spam) to promote products and services
personal data. to consumers who have not given their prior, informed,
express and unequivocal consent. This consent may be
* Confidentiality of personal data. revoked at any time. However, it is possible to contact

the consumer in order to obtain consent, provided that
the data has been obtained from publicly available

) sources or in a lawful manner by Law 29733.2° If the
The law does not require that the data and servers have to consumer does not give consent at that fime, the com-

be located within the national territory. Rather, it requires pany shall not contact him again.
that the cross-border flow of personal data only occurs
when the receiving country provides at least the level of
protection established by national law!'? or international
standards.

* Registration of personal data bank.

c. Provisions on electronic contracts

In Peru, contracts without physical presence or by electronic
means are legal, according to articles 141 and 141-A of
the Civil Code, therefore legal acts executed in this way are
fully valid.?' In electronic contracting, consumers must have
the possibility of knowing the product or service that they

Credit: Freepik

17 See Resolutions No 2439-2014,/CSD-INDECOPI, No 2465-2016/CSD-INDECOPI and No 763-2017/CSD-INDECOP!I according to INDECOPI's Digital Agenda.
18 INDECORPI. Digital Agenda. May 16, 2018. P. 33-32.
19 For more information check the following: diariooficial.elperuano.pe/pdf/0036/ley-proteccion-datos-personales.pdf

20 Ministry of Justice and Human Rights (MINJUS). General Department for Transparency, Access to Public Information and Protection of Personal Data. Advisory Opinion N° 12-2019-US/DGTAIPD.
19 of February 2019

21 INDECOPI. Digital Agenda. 16 May 2018. P. 34.
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CONTRACT

are acquiring, its forms of use, with whom they are contract-
ing, the possibility of choosing the conditions under which

they wish the contract to be performed, and, above all, the The Consumer Protection and Defence Code (Law 29571)
possibility of exercising their right to claim through the same establishes the substantive rules, the obligation of suppli-
means used for contracting. ers to provide adequate information and supply suitable

products and services, the institutional framework and the
With regard to financial services, the Supervisory Authority criteria applied by INDECOPI to supervise and sanction

for Banking, Insurance and Private Pension Fund Managers possible infringements and guarantee consumers’ rights.
(SBS) has established that contracts celebrated by means

other than writing, such as telephone communication and The Code defines a supplier as a person who regularly pro-
electronic devices, must have adequate mechanisms to en- duces, elaborates, manipulates, conditions, mixes, packag-
sure the security of the contract at all stages. This is so, es, stores, prepares, dispenses, sells or supplies products,
as long as the contracts establish and providers leave a or provides services of any nature to consumers, including
record of the customer’s acceptance and of the conclusion producers or manufacturers, distributors or traders, import-
of the contract in all its modalities (SBS Resolution No. ers, or suppliers.

3274-2017).22
General Consumer Principles, Consumer Rights and

Furthermore, the Code establishes that contracts concluded Supplier Obligations

by adhesion — under any modality-must comply with require- The Code applies to consumer relations that are entered into

ments such as clarity, simplicity, accessibility, legibility, and in Peru or when their effects fall on the Peruvian market. The

good faith. According to INDECOPI, “terms and conditions” second scenario may include international electronic com-

agreements, which are commonly used in electronic trans- merce. Suppliers of goods and services must pay attention

actions, must comply with these rules. to the principles of transparency?, correction of asymme-
try?%, and the pro-consumer principle?. The Code requires

In general, the Code sets minimum standards of consumer that the following main consumer rights be respected.?

protection and does not exclude the possibility of granting

more protection through sectoral regulations.? Annex 1 in- « Information right

cludes relevant sectoral rules on distance education, health, The supplier must provide the consumer with all the rele-

and financial services. vant information to enable the later to make an informed

22 Ibidem

23 INDECOPI. Document “Propuestas para la proteccién del consumidor en el comercio electrénico y la seguridad de productos”. See: cdn.www.gob.pe/uploads/document/file/1776699/
Documento%20de%20Trabajo%20%20Comercio%20electronico%20%20version%20final% 5BF%5D. pdf. pdfev=1617636.628

24 The transparency principle allows consumers to have full access to the offered information by the supplier.
25 The prmcip\e of asymmelry correction allows correcting the distortions and d'\sodvamogeous situations for the consumer due to the difference in information between the supp\\'er and the consumer.

26 The pro-consumer prmcip\e allows the State to interpret the rules in a way that is more favourable to the consumer, especioHy in cases of adhesion contracts and those concluded on the basis of
geﬂero\ contract clauses. Other pr'\ncwp\es are the prmcip\e of consumer sovereignty, the pr\'nc'\p\e of good {GHH, the pr'\ncwp\e of minimum protfection, the pro-associative pr'\ncwp\e, and the princwp\e
of the primacy of reality.

27 According to the Code, suppliers are defined as producers or manufacturers, distributors or traders, importers of goods or service providers, among others.
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choice and to use the products and services properly.
Relevant information means that it is truthful, sufficient,
easy to understand, adequate, timely, and easily acces-
sible, and must be provided in Spanish. Accordingly,
the Code prohibits misleading information or omissions
regarding the quantity, quality, price, origin, method of
manufacture, components, uses, volume, weight, meas-
ures, form of use, characteristics, properties, suitability,
among others, of the products or services offered.

The supplier must comply with the following provisions
about price:

PROVISIONS ON PRICE
INFORMATION

+ The price must include applica-
ble taxes, commissions, and fees
(typically 18% VAT).

Consumers cannot be required
to pay additional surcharges, ex-
cept for transport, installation or
other services not included in the
total prices.

Prices advertised in foreign currency must also be
advertised in local currency unless the products
are offered from abroad.

In the case of foreign-made products, information
on ingredients, warranty conditions, user manu-
als, warnings, foreseeable risks, as well as pre-
cautions to be taken in the event of damage, must
be provided in Spanish.

If the supplier differentiates the price according to
means of payment, this should be clearly indicat-
ed to the consumer.

When the supplier makes offers, promotions, re-
bates or discounts, the consumer may use any
means of payment, unless the supplier indicates
in advance and in a prominent place the condi-
tions, restrictions and methods of payment.

Nevertheless, there are specific labelling requirements,
for example for processed foods.?

« The right to purchase appropriate products and services
The supplier is responsible for the adequacy and quality

Credit: Pexels

of products and services offered and for the authenticity
of the brands and labels displayed on its products. They
are also liable for any discrepancy between the commer-
cial advertising of products and services and the content
and lifespan of the product indicated on the packaging.
Suppliers that commercialise products unsuitable for their
use, or that do not correspond to what is offered, may
be reported and sanctioned by the Consumer Protection
Commission of INDECOPI, through procedures initiated
at the request of consumers or ex officio, which may re-
sult in the application of fines and corrective measures.
Penalties may range from a warning to the imposition of
fines up to 450 UITs (approximately €539,350%), ac-
cording to the type of infringement®®. The procedures in
question have conciliation instances to promote agree-
ments, but INDECOPI can continue the process if the
general interest is affected.

* Guarantees provisions
The guarantee of a product or service determines its suit-
ability. Some products may be subject to guarantees by
law or specific regulation, while others are subject to the
supplier’s guarantee derived from the terms and condi-
tions of the contract, labelling, advertising, etc. (explicit
guarantee).

It should be noted that, in 2021, INDECOPI made public
its intention to strengthen e-commerce reguloﬁons, con-
sidering that the Code provides minimum standards of
protection that require adjustments fo guarantee consumer

28 See Annex No 2.
29 The Ministry of Economy Finance (MEF), based on inflation, updates the value of the UIT annually. For 2023, the UIT is S/4950. See: www.mef.gob.pe/es/valorde-la-uit
30 Protection and Consumer Defense Code (Law 29571). Article 10°.



protection in electronic transactions in the digital environ-
ment (see Annex 2).%'

COMPLAINTS HANDLING AND COMPLAINTS BOOK

Suppliers are obliged to attend to consumers’ claims
and to respond to them within a maximum period of
30 calendar days. E-commerce sites must have a vir-
tual complaint book where consumers can enter their
claims.®? In addition, consumers have the right to ac-
cess a personal service alternative if the supplier offers
an automated service system assisted by artificial intel-
ligence or digital assistance (Law 31601, Law that mod-
ifies the Code of Consumer Protection and Defence).

Credit: Indecopi-Unsplash

e. Regulation on electronic commerce
advertising (digital advertising)

The Law for the Repression of Unfair Competition (Legis-
lative Decree 1044) regulates advertising in Peru without
distinction, in addition to the specific rules outlined in the
Code to defend comer’s interests. INDECOPI actively mon-
itors compliance with the truth-in-advertising regulation and
investigates and sanctions non-compliance with fines. Spe-
cifically, the following acts of unfair competition developed
through advertising activities are monitored.*®

In addition, infringements for violation of regulations (prin-
ciple of legality) are punishable when mandatory rules are
not fulfilled, such as not indicating conditions and restric-
tions of access to promotions; and acts against the principle
of social appropriateness, when the advertising message
induces illegal acts, discriminatory or offensive acts, based
on origin, race, language, religion, opinion, or any other
reason; or for promoting erotic services to minors.

31 See Annex N° 2 de “Initiatives to improve consumer protection regulation”.

TABLE 1: ACTS OF UNFAIR COMPETITION THROUGH
ADVERTISING ACTIVITY (%)

Acts

Acts of false
advertising

Acts of
deception

Acts of
denigration

Acts against
the principle
of authenticity

Acts of unfair
comparison
and equivalence

Definition

Provide false or misleading information about
characteristics, benefits, and conditions of
goods, services, establishments, or transac-
tions advertised by an economic operator, or
about characteristics of the advertiser.

Dissemination of testimonial advertising
that is not supported by authentic and re-
cent testimonial experiences.

Attempts to damage, directly or indirectly,
the image, credit, fame, prestige, or busi-
ness reputation of one or more economic
operators.

Disguise advertising under the cover of
news, journalistic opinions, or recreational
material, without clear indication of its ad-
vertising nature.

Comparative advertising. Presentation of
own offer advantages compared to compet-
ing offers.

The applicable fines for all of the above acts can be up to
700 UIT (approximately €805,000).

f. INDECOPI’s criteria for online commercial
practices

INDECOPI has established the following jurisprudential

standards on the responsibility of suppliers to provide infor-

mation in the phases before and after the conclusion of the

contract, as well as to provide the contracted services in the

time and manner foreseen:

* Suppliers operating through electronic commerce must
implement the necessary logistics that allow consumers to
access all relevant information about the product or ser-
vice to be purchased, including information on delivery
times. Such duty of diligence is justified by the need to
prevent consumer expectations, generally based on the of-
fer, and particularly on the price of the product or service,
from being harmed.

Suppliers cannot disclaim a transaction after it has been
accepted and validated by its platform.

32 The provisions of the Complaints Book can be found in its Regulations approved by Supreme Decree 011-2011-PCM.

33 INDECORPI. Digital Advertising Guide for Influencers. 2019.
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The supplier cannot ignore a purchase contract based on
an alleged error, as this would create mistrust in the online
marketplace.

Consumers must have the same guarantees and assuranc-
es provided by physical establishments.3*

E-commerce transactions are taxed with the General Sales
Tax (IGV, Spanish acronym) at a rate of 16%, and the Mu-
nicipal Promotion Tax (IPM) at a rate of 2%. Some products
are also subject to the Selective Consumption Tax (ISC),
which taxes with variable rates some luxury goods or goods
whose consumption is discouraged, such as cigarettes, alco-
holic beverages, luxury cars, and some types of fuel, among
others. It also affects gambling.3® In the case of imported
goods, these three taxes are levied on the customs value

MARKET EVOLUTION

(CIF) plus import duties. However, SUNAT charges the im-
porter in advance as part of the IGV for the future sale of
the product on the Peruvian market. This amount is in most
cases 3.5% for regular importers.3¢

Taxes on remote services

By Law 31557, Peru recently incorporated the regulation
and taxation of online gambling and remote sports betting
services provided by companies established in Peru and
abroad. These services will be taxed at a rate of 12% of net
income once this law comes into effect with the publication
of its regulation.

The Code establishes specific regulations for trade in ser-
vices in sectors such as education, health, and financial
services.?’

MARKET SITUATION AND PROBLEMS OF E-COMMERCE IN PERU

According to the information elaborated by the Peruvian
Chamber of Electronic Commerce (CAPECE), in 2021 elec-
tronic commerce increased by 55% compared to 2020. In
2021, this form of commerce reached US $9,300 million,
which represents 6% of the national GNP. In terms of payment
methods, card transactions represent 45% of the market. By
2022, it is estimated that e-commerce in Peru will increase by
53% compared to 2021, representing US $20,000 million.%?

In 2020, e-commerce in Peru reported sales of US$ 6,000
million, showing an increase of 50% compared to 2019. This
result was explained by new conditions generated by Covid-19
which accelerated expected development of the sector over
the following 5 years to be reached in only 6 months, accord-
ing to INDECOPI. Likewise, INDECOPI confirms that 2020
was also a year of significant increase in consumer claims and
complaints, with approximately 56,829 reports and consumer
queries related to incidents or behaviours in e-commerce re-
sulting from the forced migration to virtual platforms that com-
merce experienced during the first year of the pandemic.

In this regard, CAPECE has identified three categories of
problems faced by e-commerce in Peru:

TABLE 2: CATEGORIES OF E-COMMERCE PROBLEMS

Problems According to INDECOPI, the purchase pro-
in the cess represents 7% of complaints received.
purchasing 46% of cases involved platforms that were
process unable to process purchases; while 43% rep-

resented a problem of misleading advertising.
Shipping This problem represents 50% of complaints
problems received by INDECOPI. 45% of these cases

concerned products that never arrived at
their destination; or services that never ma-
terialised, while 31% of reported cases con-
cerned cancellation of purchases.

Attention to
claims and
other requests

This problem represents 39% of the com-
plaints registered by INDECOPI. Of this per-
centage, 46% of cases were purchases that
were not reimbursed, while 28% were prod-
ucts that arrived in poor condition.

Source: CAPECE.

34 In accordance with Resolution No. 1971-2016/CC2 and Resolution No. 3816-2015/SPC-INDECOPI. INDECOP!. Digital Agenda. 16 May 2018. P. 36-37.

35 For more information about the Selective Consumption Tax, visit the following web of the Peruvian state: www.gob.pe/7918-impuesto-selectivo-al-consumo-isc

36 For more information, see the Infocard “Importing products originating from the EU info Peru”.
37 See Annex N° 1 of this Infocard

38 See: americasmi.com/insights/lo-que-mas-compran-los-peruanos-en-infernet/

39 See: www.ecomercenews.pe/ecosistema-ecommerce,/ 2022 /ecommerce-en-peru-proyecta-ingresos-de-20-mil-millones-de-dolares-para-finales-de-2022. himl /amp

40 The most frequently reported incidents or behaviours include non-delivery of the product or order (56.26%), non-refund of money (14.65%), incomplete orders (6.55%), and order cancellation due
to lack of stock (5,23%), among others, which account for nearly 80% of the total number of reports and queries registered in INDECOPI's Special Monitoring Centre (CEMI).
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http://americasmi.com/insights/lo-que-mas-compran-los-peruanos-en-internet/

In 2021, INDECOPI handled 39,840 complaints related to
e-commerce. The main reason was the sale of not suitable
products (97.6% of the total number of complaints), followed
by no recognised operations and attention to complaints
(0.6% of each). The average processing time was 15.6 days
and the conciliation rate in these procedures was 92.9%.
The economic activities with the highest number of com-
plaints were the retail sector (16.6%) and the financial sector
(14.9%).

PRODUCT SALES GROWTH

CAPECE mainly highlights trade growth in the following
categories: department stores, online restaurant consump-
tion, and grocery store shopping (supermarkets). Online
restaurant consumption was the category with the highest
consumption, increasing by 92%, followed by grocery store
shopping which increased by 75%, and finally, department
store shopping which increased by 72%. The sectors that
have not yet recovered are entertainment (-28%), tourism
(-20%), airline tickets (-17%), and accommodation (-4%).

Regarding products that increased their online sales, products
that stood out are the following: home products, food and
beverages, jewelry and fashion, and domestic appliances.

Despite this increase, according to Mercado Libre’s General
Manager, Pedro White, the participation of e-commerce in
the retail sector is only 3% in Peru, compared to the 10%
average in Latin America or the 26% average in the United
States.*? In provinces, this growth is even slower compared
to Lima.

On the other hand, according to the analysis conducted
by Americas Market Intelligent (AMI), the most used pay-
ment methods for online shopping in Peru were credit cards
(34%), debit cards (27%), cash (18%), digital wallets (13%),
bank transfers (3%) and others (5%).43

41 INDECOPI. Annual Report of the State of Consumer Protection in Peru”. December, 2022. P.279.

Online restaurant
consumption was the
category with the
highest consumption,
increasing by 92%.

Credit: Freepik

Finally, regarding devices that were used for online shop-
ping in Peru, according to CAPECE, 75% of internet traffic
to e-commerce websites comes from mobile devices. It also
states that 60% of online payments are made through mo-
bile devices.

42 See: www.america-refail- com/peru/tiempo-de-entrega-del-e-commerce-en-peru-aun-oscila-entre-0-a-/-dias/

43 The following payment methods are included under this heading: gift cards, cash on delivery, and other miscellaneous payments.
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USEFUL LINKS

« PANORAMA DEL COMERCIO ELECTRONICO POLITICAS, TENDENCIAS Y MODELOS DE NEGOCIO (OCDE)
English version: doi.org/10.1787/23561431-en
Spanish version: www.oecd.org/sti/Panorama-del-comercio-electro%CC%81nico.pdf

« GUIA DE NEGOCIOS E INVERSION EN EL PERU (PROINVERSION)
cdn.www.gob.pe/uploads/document/file/3531249/EY%20Peri%20-%20Guia%20de%20negocios%20e%20inversién%20
en%20el%20Per1%202022.pdfev=1661214251

« CONSUMER CODE - AUTORIDAD NACIONAL DE PROTECCION AL CONSUMIDOR

www.consumidor.gob.pe/en/consumercode

 EL ABC DE LA PROPIEDAD INTELECTUAL: REGISTRA Y PATENTA (INDECOPI)
www.indecopi.gob.pe/documents/1902049/3747615/EL+ABC+DE+LA+PROPIEDAD+INTELECTUALA--+REGISTRA+Y+-
PATENTA+%281%29.pdf/96e33193-899-65c6-4281-2122d5dc1226

« MANUAL DE PROTECCION DE DATOS PERSONALES - DEFENSORIA DEL PUEBLO
www.defensoria.gob.pe/wp-content/uploads/2019/11/Manual-de-Protecci%C3%B3n-de-Datos-Personales. pdf

« GUIA PRACTICA PARA LA OBSERVANCIA DEL “DEBER DE INFORMAR” - AUTORIDAD NACIONAL DE PROTECCION
DE DATOS PERSONALES
cdn.www.gob.pe/uploads/document/file/472765/Gu%C3%ADa_Deber de Informar.pdfev=1578437644

« REPORTE OFICIAL DE LA INDUSTRIA E-COMMERCE EN PERU (CAPECE)
www.capece.org.pe/wp-content/uploads/2021/03/Observatorio-Ecommerce-Peru-2020-2021.pdf

* DIGITAL ADVERTISING GUIDE: RECOMMENDATIONS ON ADVERTISING STANDARDS IN THE DIGITAL ECONOMY (APEC)

www.apec.org/docs/default-source/publications/2022/3/digital-advertising-guide-recommendations-on-advertising-stan
dards-in-the-digital-economy/222 cti_digital-advertising-guide _rev.pdf2stvrsn=f43a5517 2

THIS INFOCARD HAS BEEN ELABORATED BY THE EXPERTS OF THE PROJECT EU MAT PERU

DISCLAIMER

The positions expressed are those of the authors and do not necessarily reflect the official opinion of the European Union. Neither
the European Union, nor any person acting on behalf of the European Union, is responsible for any use that may be made of this
information. The European Union is also not responsible and cannot be held accountable for any loss suffered as a result of reliance

on the content of this infocard.
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http://cdn.www.gob.pe/uploads/document/file/472765/Gu%C3%ADa_Deber_de_Informar.pdf?v=1578437644

ANNEX N°

SPECIFIC CONSUMER PROTECTION RULES FOR TRADE IN SERVICES

The Consumer Protection and Defense Code (hereinafter, the Code) establishes specific regulations for trade in services in sec-

tors such as education, health and financial services. The main provisions applied to each sector include the following:

Distance learning services

According to articles 73 and 74 of the Code, the provider of
educational services must consider the general guidelines of
the educational process, on basic education, technical-pro-
ductive and higher education, ensuring the quality of the ser-
vices and complying with the regulations on the matter. In
particular, the following consumer rights must be respected:

Provide in good faith and in writing, truthful, timely, com-
plete and objective information about the characteristics,
economic conditions, advantages, and other terms and
conditions of the product or service.

Provide information, prior to the contracting process, about
the documents, certifications, or authorisations that the sup-
plier has in order to carry out the activity lawfully.

Provide clearly and prominently information about the na-
ture and conditions of the certification that will be granted
after the conclusion of the contracted program and service.

Do not make the delivery of the document that accredits,
certifies, or proves the use or development of the product
or service conditional to any payment other than the pro-
cessing fee.

Take immediate protective measures when the service affects
the formative process of children and adolescents.

These rights are supervised by INDECOPI, even in the case
of foreign suppliers that provide distance learning services in

44 INDECORPI. Resolution No. 1898-2014/SPCINDECOPI. P. 8-10.

Peru. For example, in 2014, in the context of a procedure on
the lack of adequacy of a distance education service, INDE-
COPI established that any denounced supplier that is part
of a consumption relationship established in Peru or whose
effects occur in Peru is considered “subject of the proceed-
ing”, as long as it has been verified that it is a natural or le-
gal person, regardless of its status as a national or foreigner.
This position is clearly indicated in Article Ill of the Preliminary
Title of the Code. Thus, a company incorporated in another
country may be investigated and sanctioned for a violation of

consumer protection regulations in Peru.

Health services

The provision of health services and the sale of health prod-
ucts are mainly regulated by the General Health Law, sup-
plementary provisions and the Code. According to the Code,
the main consumer rights applicable to this sector are the
following:

+ To receive complete and continuous information about the
process, diagnosis, prognosis, and treatment alternatives,
as well as the risks, contraindications, precautions and
warnings of the products and services provided.

+ To receive sufficient, clear, timely, truthful, and easily acces-
sible information necessary for the consumer to give their
informed consent prior to the provision of a product or a

service.



PROVISION OF HEALTH INSURANCE AND SIMILAR SERVICES

Article 67 of the Code requires insurance companies to pro-
vide clear and prominent information to consumers about the
type of policy and coverage of health insurance. The content
of contracts is subject to SBS regulations, while similar services
to health insurance services, must comply with the following
minimum conditions:

« Clear and prominent information about what is covered by
the service.

Information on the scope, risks, or circumstances excluded
from the coverage of the health programme or plan, the
dates, and modalities of payment of the product or service.

Provision of a written document containing terms and con-
ditions of the contract and a summary sheet containing the
exclusions, coverage, and relevant conditions of the policy in
understandable terms.

Information about the amount of benefits and the price of the
health program or plan, highlighting the possibility of any
price changes.

The consequences of non-payment of the price.

List of establishments where the contracted service will be
provided and details of the representative of the provider in
charge of attending events.

The validity of the product or service and conditions for the
renewal of the contract.

Financial services

The Code, the Consumer Protection Law on financial services (Law 28587), and the General Law of the Financial System and
the Insurance System and Organic Law of the Superintendence of Banking and Insurance (Law 26702), protect consumers of
financial services provided by an entity supervised by the SBS.

According to the Code, providers of these services must inform in a transparent manner about the benefits, risks, and conditions
of the financial product or service offered in the market, and in particular the annual effective cost rate (TCEA) and the annual
effective rate of return (TREA), applicable to active or passive operations, respectively.

In terms of advertising, providers of financial products or services that advertise lending and deposit interest rates must clearly
and prominently state in their advertisements the TCEA and TREA are calculated for a 360-day year. Likewise, providers may not
describe a product as “free” or “no cost” if it includes fees for maintenance, activity, or other charges.



ANNEX N°

INITIATIVES TO IMPROVE CONSUMER PROTECTION REGULATION

INDECOPI is working to strengthen consumer protection reg-
ulation applied to e-commerce since the Consumer Protection
and Defense Code offers minimum standards of protection for
consumers in electronic transactions in the digital environment.
INDECORPI elaborated the document “Proposals for consumer
protection in e-commerce and product safety”, which was pre-
sented for public debate on 07 April 2021.

In general, the proposed regulation aims to improve the secu-
rity of consumers and suppliers in the transactions carried out
through digital channels, reducing asymmetric information
and consumer uncertainty regarding basic elements of the
supplier, product, and contract; and improving the possibil-
ities of choice and attention to consumer complaints in this
type of transaction. The regulation also seeks to improve the
deterrence of misconduct associated with the lack of timely
handling of consumer complaints, among others.*

In addition, there is a bill approved by the Commission for
Consumer Protection and Regulatory Bodies of Public Servic-
es of the Congress of the Republic, which aims to incorporate
provisions to ensure the protection of citizens who purchase
products or services through digital channels (Bill 415/2021-
CR).% This bill includes the main proposals for consumer pro-
tection contained in INDECOPI’s document. At the time of
publication of this Infocard, the bill is on the agenda of the
plenary session of the Congress for the corresponding vote.*”

The project has raised many concerns among associations
and entities involved in e-commerce in the country. For ex-
ample, CAPECE, in a Communication to the Congress of the
Republic of February 28, 2022, highlighted the following po-
tential barriers to these initiatives:

+ The requirement to have a physical presence and a fixed
address for dealing with complaints to operate does not

take into account the business model of e- commerce and
may affect cross-border trade.

The right to withdrawal, which consumers can exercise
within 15 days of the purchase by electronic means, gener-
ates higher costs, without defining who assumes the logis-
tical cost of return, and generates a potential loss of value
due to the use and deterioration of the purchased goods.

Consumer verification processes at the time of purchase
- for example, requiring express parental consent for pur-
chases made by minors - is unsustainable and represent
an obstacle to the transaction.

Inadequate approach to the nature of e-commerce and
the international standards for its regulation, where the
bill creates the risk of considering as suppliers (subject to
sanctions), the digital platforms and search engines that
act as intermediaries between supply and demand.

As well as COPECE, entities such as the American Chamber
of Commerce (AMCHAM), the Foreign Trade Society (COM-
EXPERU), the Lima Chamber of Commerce (CCL), specialised
law firms, and INDECOPI itself, have submitted observations
to the bill under analysis. It is possible that its approval could
lead to changes in some regulations relevant to e-commerce
operation in the future.

INDECOPI took part in the debate by supporting the bill and
presenting three reports in January, February, and September
2022. INDECOPI gave a favourable opinion on the bill, car-
ried out a cost-benefit analysis and proposed corrections and
improvements to the drafts under consideration of Congress.
In addition, INDECOPI supported the proposal of the Ministry
of the Interior and the National Police of Peru to implement
a virtual window for the prevention of computer fraud. The
entity also recommended giving a reasonable timeframe for
the entry into force of the law.

45 See: cdn.www.gob.pe/uploads/document/file/1776699/Documento%20de%20Trabajo%20-%20Comercio%20electronico%20%20version%20final % 5BF%5D. pdf. pdfev=1617636628
46 It should be noted that this project includes the INDECOPI recommendations mentioned in the preceding paragraph.

47 To review the progress of the project review: wb2server.congreso.gob.pe/spley-portal/#/expediente/2021/415
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