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THE ADMINISTRATION OF JUSTICE IN PERU

The administration of justice for resolving disputes and/or
safeguarding rights in Peru is under the jurisdiction of the
Judicial Branch, established by the Political Constitution of
Peru?. Foreign investors should know that legal proceedings
in Peru are slow®.

For instance, for the purpose of enforcing a contract, the
judicial processes last an average of 693 calendar days,
which is longer than the OECD countries’ average of 590
calendar days*. However, the average for Latin American
countries in this aspect is 817 calendar days.

In addition to the Judicial Branch handling the administration
of justice, the Political Constitution recognizes arbitration® as
an alternative mechanism for dispute resolution, regulated
by a special law®. Arbitration has significantly developed in
Peru due to its discretion, specialty, and speed. lts preva-
lence in Peru has reached a point where it is mandatory to
resolve disputes arising from contracts between entities of
the Peruvian State and their suppliers.

This infocard contains an analysis of basic aspects of the
Peruvian judicial and arbitration systems.

1 The information contained in this card is of a general nature. For more detailed information, events, and commercial promotion activities, as well as potential business contacts, please refer to the

Commercial Offices of the member states and the bilateral Chambers of Commerce in Lima

2 According to Article 138 of the Political Constitution of Peru

3 The Judiciary has also had to face cases of corruption. According to IPSOS, in 2022 it was considered the third most corrupt institution in the country (IPSOS, with support from USAID and
the German Cooperation. Xl National Survey on Perceptions of Corruption in Peru 2022. September 2022. Available at: www.ipsos.com/sites/default/files/ct/news/documents/2022-09/
Encuesta%20Pro%C3%A%tica%202022.pdf. See also: ojo-publico.com/1809/el-enemigo-en-casa-magistrados-corruptos-en-el-sistema-de-justicia

4 As indicated in Chapter 6, Pages 73 to 88 of the document “Doing Business in Peru 2020" prepared by the International Bank for Reconstruction and Development of the World Bank.

5 Primarily, in accordance with articles 62, 63, and 139 numeral 1 of the Political Constitution of Poliical Constitution of Peru.

6 Properly regulated in a general manner by Legislative Decree No. 1071 - “legislative Decree that regulates Arbitration,” amended by Legislative Decree No. 1231 and Urgency Decree No.

0202020,



1. THE JUDICIAL SYSTEM

The most important institutions of the Judicial System in Peru are the Judiciary - the primary institution for administering
justice - and its autonomous bodies: the National Board of Justice, the National Prosecutor Office, and the Constitutional

Court.

ORGANIZATION OF THE JUDICIAL BRANCH

Regarding its structure, the Judiciary is a branch of the gov-
ernment, at the same level as the Executive Branch (Na-
tional Government) and the Legislative Branch (Congress
of the Republic). It has the authority to administer justice in
the country and is primarily governed by the Political Consti-
tution’, international human rights treaties ratified by Perug,
the Organic Law of the Judicial Branch?, and the Judicial
Career Law'®.

It is represented by the President of the Judicial Branch, who
is also the President of the Supreme Court, currently held
by Dr. Javier Arévalo Vela. The highest deliberative and
decision-making body of the Judicial Branch is the Plenary
Chamber of the Supreme Court, composed of the President
of the Judicial Branch and the 16 Full Judges of the Supreme
Court. lts governing and managerial body is the Executive
Council of the Judicial Branch, comprised of the President of
the Judicial Branch and five members.

The Judicial Branch consists of the Supreme Court of Justice,
Superior Courts, Specialized Courts, and District Judges.

Supreme Court of Justice

It is the highest instance of the Judicial Branch, which rules
in the last instance, to resolve judicial processes have been
initiated in the Superior Courts or directly before the Su-
preme Court itself. In addition, the Supreme Court solve
disputes through judgments known as “Cassations” accord-
ing to the procedural rules of Peru.

The Supreme Court is composed of eleven supreme cham-
bers: 1) Permanent Civil Chamber, 2) Transitory Civil Cham-
ber, 3) Permanent Criminal Chamber, 4) Transitory Crimi-
nal Chamber, 5) Constitutional and Social Law Permanent
Chamber, 6) First Transitory Constitutional and Social Law
Chamber, 7) Second Transitory Constitutional and Social
Law Chamber, 8) Third Transitory Constitutional and Social
Law Chamber, 9) Fourth Transitory Constitutional and So-

cial Law Chamber, 10) Fifth Transitory Constitutional and
Social Law Chamber, and 11) Special Criminal Chamber.

lt's worth noting that each of the mentioned chambers of the
Supreme Court is comprised of five supreme judges, except
for the Special Criminal Chamber, which consists of three su-
preme judges. According to the latest statistics reported by the
Judicial Branch," there are 56 supreme judges, composed of
8 full supreme judges and 48 provisional supreme judges.

Superior Courts

These are jurisdictional bodies responsible for administer-
ing justice, usually serving as the second instance Appellate
Court for judicial processes. They are subordinate to the Su-
preme Court of Justice, and currently, there are 29 Superior
Courts of Justice across the country.

The Superior Court’s rulings can only be reviewed excep-
tionally by the Supreme Court of Justice'?. Each Superior
Court is presided over and represented by a President of the
Superior Court, and each of its specialized Superior Cham-
bers is composed of three members of the Court (referred to
as “superior judges”).

The Judiciary is a branch
of the government, at the
same level as the Executive
Branch and the Legislative
Branch. It has the

authority to administer
justice in the country.

7 Mainly, in accordance with articles 62, 63, and 139 numeral 1 of the Political Constitution of Peru.

8 It can be reviewed in the Compendium of Human Rights: International Treaties of which Peru is a part, prepared by the Ministry of Justice and Human Rights of the Peruvian State

9 Supreme Decree No. 017-934US - Unified Text of the Judicial Branch Organic Law.
10 lew N° 29277 — Judicial Career Law.

11 Institutional Statistical Bulletin updated to June 2022; prepared by the Judicial Power of Peru. P. 13.

12 Resolutions of the Superior Courts could be reviewed by the Supreme Court of Justice through their cassations, only in cases where the resolutions of the superior courts are due to the non-appli-
cation of a norm or deviate from national jurisprudence, as established by Article 386 of the Peruvian Civil Procedural Code.




In each Superior Court, there are usually Civil Chambers, Civil Proceedings
Criminal Chambers, Labor Chambers, Family Chambers, —

Administrative Contentious Chambers, Commercial Cham- Civil proceedings comprise a series of actions carried out in
bers, and Mixed Chambers, which decide cases accord- the judicial sphere aimed at resolving conlflicts or disputes
ing to their specialization. According to the latest statistics between two parties in civil or commercial matters. Among
reported by the Judicial Branch'®, there are 791 superior these civil matters are issues concerning rights and obliga-
judges throughout Peru. tions pertaining to property, contracts, family, inheritance,

movable and immovable assets, civil liability, and private
international law. It is primarily regulated by the Peruvian

Specialized Courts Code of Civil Procedures and resolved by District Judges,
—_— specialized courts, civil chambers, and exceptionally at its
These are jurisdictional bodies responsible for administer- final instance by the Supreme Court of Justice.

ing justice and typically resolve judicial processes at the first

instance. Each court is comprised of a specialized judge, Additionally, Civil Proceedings can be subdivided as follows:
and their decisions can be appealed to the Superior Court

in the second instance. The courts specialize mainly in civil, i. Knowledge Proceedings'®

criminal, commercial, labor, judicial review of administra- ii. Abbreviated Proceedings'

tive procedures, and mixed matters. According to the latest iii. Expedited Proceedings'®

statistics reported by the Judicial Branch™, there are 2,026 iv. Precautionary Proceedings'®

specialized judges throughout Peru. V. Execution Proceedings?®

vi. Non-Contentious Proceedings?

District Judges Among the non-contentious proceedings, there is a pro-
—_— cess called “exequatur,” used for the recognition and exe-
District Judges are established to administer justice in cer- cution of arbitral awards and foreign judgments, regulated
tain rural and urban areas and their scope of action is from Article 2102° to Article 2111° of the Peruvian Civil
usually one, two, or more districts throughout the Peruvian Code.??

territory. These courts handle cases of lesser value or those

requiring swift resolution, with their decisions typically ap- Key aspects of the exequatur in Peru include the following:
pealed to the Specialized Courts. They are staffed by only

one District Judge. According to the latest statistics report- * The exequatur is governed by the principle of reciproc-
ed by the Judicial Branch'®, there are 643 District Judges ity: if a foreign country does not enforce Peruvian court
throughout Peru. judgments, judgments from that foreign country are not

recognized in Peru;

¢ The foreign court issuing the judgment subject to exequa-

JUDICIAL PROCESSES tur must have had jurisdiction according to its rules of Pri-

vate International Law;

Regarding the lawsuits that are filed with the judicial branch,
these are: civil, criminal, labor and judicial review of admin- ¢ The foreign judgment must have complied with due pro-
istrative procedures. cess principles as per the law of the jurisdiction;

13 Institutional Statistical Bulletin updated to June 2022; prepared by the Judicial Power of Peru. P. 13.
14 Ibidem.
15 Ibidem.

16 It is a civil process that resolves disputes exceeding S/ 495,000.00 (approx. 120,000 euros) and other matters described in Article 475 of the Civil Procedural Code. Also, its organization,
stages, and applicable deadlines are established from Article 476 1o Article 485 of the Civil Procedural Code

17 ltis a civil process that resolves disputes with a value from S/ 49,500.00 (approx. 12,000 euros) to S/ 495,000.00 [approx. 121,000 euros) and other matters described in Article 486 of the
Civil Procedural Code. Its organization, stages, and applicable deadlines are established from Article 487 to Article 539 of the Civil Procedural Code.

18 It is a civil process that resolves disputes not exceeding S/ 49,500.00 (approx. 12,000 euros| and other matters established in Article 546 of the Civil Procedural Code. Its organization, stages,
and applicable deadlines are established from Article 547 to Article 607 of the Civil Procedural Code.

19 ltis a civil process aimed at granting precautionary measures ([measures that ensure compliance with senfences) whose organization, stages, and applicable deadlines are established from Article
608 to Article 687 of the Civil Procedural Code

20 ltis a civil process to request the execution and/or payment of executive titles, such as arbitration awards, judicial resolutions, extrajudicial transaction compliance, negotiable instruments (bills of
exchange, promissory notes, checks, or others), whose organization, stages, and deadlines are established from Article 688 to Article 748 of the Civil Procedural Code

21 ltis a civil process where there is no dispute; it mainly consists of proceedings before judges to give judicial solemnity to certain acts or to recognize judicial resolutions or awards issued abroad.
Its organization, stages, and applicable deadlines are established from Article 749 to Article 840 of the Civil Procedural Code.

22 likewise, it is regulated from Article 837 to Article 840 of the Civil Procedural Code.
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The judgment must have the force of res judicata accord-
ing to the law of the jurisdiction, meaning no further ap-
peals are possible;

There should be no ongoing lawsuit between the same
parties and on the same subject matter initiated before the
lawsuit resulting in the foreign judgment;

The foreign judgment must be incompatible with another
judgment that has been previously issued and must not
violate public policy or good customs;

The foreign judgment must be presented through a legal-
ized or apostilled copy, duly translated into Spanish.

Peruvian Regulation Applicable to Commercial or Civil
Disputes under Private International Law

Book X of the Civil Code contains Peruvian regulations con-
cerning Private International Law, specifically Title Il, which
governs Jurisdictional Competence for civil and commercial
disputes. It includes provisions to determine applicable laws
and competent courts.

To establish the applicable legislation, Article 2047° states
that, in principle, it is determined according fo international
treaties ratified by Peru. As a supplementary measure, the
rules of the Civil Code, principles, and criteria of Private
International Law Doctrine are considered. Article 2049°
indicates that foreign law will be excluded only when its ap-
plication conflicts with international public order or good
customs, in which case Peruvian laws will be applied.

According to Article 2057° of the Civil Code, Peruvian courts
have jurisdiction over actions against individuals domiciled
within national territory. In addition, Article 2058° states that
Peruvian courts have jurisdiction over lawsuits arising from
the exercise of actions involving financial content against
individuals domiciled abroad when: i) they concern real
rights over property located in the Republic; ii) they involve
obligations to be performed within the Republic’s territory or
derive from contracts concluded or acts performed in that
territory; or iii) the parties explicitly or implicitly submit to
their jurisdiction.

It comprises a series of actions aimed at establishing the
criminal responsibility of an individual to apply the corre-
sponding sanction, ensuring the fundamental rights and due
process of that individual throughout all proceedings.

It is primarily regulated by the New Criminal Procedural
Code - Legislative Decree No. 957. It is worth noting that the
National Prosecutors Office, composed of its prosecutors,
holds the position of the prosecutorial body representing the
Peruvian State in the Criminal Procedure.

Are the actions carried out within a judicial setting aimed at
resolving conflicts or disputes between two parties in mat-

ters of civil or commercial nature. Among these civil matters
are issues concerning rights related to financial obligations,
contracts, family, inheritance, movable and immovable
property, civil liability, and private international law. It is
primarily regulated by the Civil Code and adjudicated by
the specialized courts, civil chambers, and ultimately by the
Supreme Court of Justice.

It consists of organized actions aimed at recognizing labor
rights or resolving labor-related disputes, primarily involving
the worker and the employer. It is mainly regulated by Law

No. 29497 — New Labor Procedural Law.

It comprises organized acts aimed at the legal control by the
Judiciary over the actions of the Public Administration of the
Peruvian State subject to administrative law and the effective
protection of the rights and interests of the administered, in
accordance with the provisions of Article 148 of the Political
Constitution of Peru, by the Single Harmonized Text of the Law
that regulates the Contentious Administrative Process (Law
No. 27584), approved by Supreme Decree No. 011-2019-
JUS and supplementarily by the Code of Civil Procedure.

International Judicial Cooperation is based on bilateral or
multilateral international instruments entered into by the
State. Institutionally, in Peru, the Office of International Ju-
dicial Cooperation and Extraditions of the Public Ministry —



Attorney General’s Office centralizes the coordination and
execution of all judicial cooperation actions between coun-
tries.?® Peru has signed treaties that regulate International
Judicial Cooperation of various types, including Multilateral
Treaties on Criminal Matters, Bilateral Agreements, Treaties
on Judicial Assistance, Treaties on the Transfer of Convict-
ed Persons, Treaties on the Recovery of Assets Abroad, and
Interinstitutional Agreements signed by the National Prose-
cutors Office with other equivalent counterpart or Attorney
General’s Offices.?

Peru has signed four treaties with members of the European
Union (EU) in the area of mutual legal assistance. These are
the following: i) Treaty on Judicial Assistance in Criminal
Matters between the Government of the Republic of Peru
and the Government of the ltalian Republic, ii) Conven-
tion on Judicial Assistance in Criminal Matters between the
Government of the Republic of Peru and the Government
of the French Republic, iii) Treaty on Judicial Assistance
in Criminal Matters between the Republic of Peru and the
Kingdom of Spain, and, iv) Agreement on Cooperation in
the Prevention of Consumption, Alternative Development
and Control of lllicit Traffic in Narcotic Drugs and Psycho-
tropic Substances between the Republic of Peru and the
Kingdom of Spain.?

In July 2023, Foreign Minister Ana Cecilia Gervasi Diaz,
during the Il Summit of Heads of State and Government
of the European Union-Community of Latin American
and Caribbean States (CELAC), stated that Peru seeks to
strengthen the strategic partnership between the EU and
Latin America and the Caribbean, with the intention of im-
proving mechanisms for judicial cooperation, particularly in
the areas of extradition and asset recovery.?

THE NATIONAL BOARD OF JUSTICE

The National Board of Justice is an autonomous and in-
dependent constitutional body, whose main functions are
the appointment, evaluation, dismissal, ratification and ap-
plication of sanctions to the Judges of the Judicial Branch
and Prosecutors of the Public Ministry. It replaced the Na-

tional Council of the Magistracy. It is made up of seven full
members,?” for a period of five years. The re-election of its
members is prohibited.

THE NATIONAL PROSECUTOR OFFICE

The National Prosecutor Office is an autonomous body of
the State and its main functions are the defense of legality,
citizen rights and public interests; the representation of so-
ciety in court; the prosecution of crime; and civil reparation.
It is chaired by the Public Prosecutor, whose main function is
to conduct the investigation of crime,?® and together with the
supreme prosecutors they constitute the Board of Supreme
Prosecutors.

Hierarchically, the Prosecutors are organized as follows:

Public Prosecutor

The Supreme Prosecutors
The Superior Prosecutors

The Provincial Prosecutors

They are primarily regulated by the Political Constitution of
Peru?? and the Organic Law of the Public Ministry.3° Addi-
tionally, as deemed appropriate, the Attorney General may
appoint, when circumstances require and due to the com-
plexity of cases, a team of provincial criminal prosecutors,
coordinated by a superior prosecutor, to handle preliminary
investigations and participate in the criminal proceedings at
the corresponding stage. Currently, there are two teams: the
Special Lava Jato Team and the Special Cuellos Blancos del
Puerto Team.®

THE CONSTITUTIONAL COURT

It is the supreme, autonomous, and independent body for
the interpretation and control of constitutionality in Peru.%? It
does not depend on any other constitutional body. It has the
authority to defend the principle of constitutional suprem-
acy, meaning, as the supreme interpreter of the Constitu-
tion, it safeguards laws, state organs, and individuals. The

23 See: www.gob.pe/11413-ministerio-publicofiscalia-de-la-nacion-oficina-de-cooperacion-judicialinternacionaly-extradiciones

24 See: www.gob.pe/46898-ministerio-publicofiscalia-de-la-nacion-ratados-vigentes-que-regulan-la-cooperacion-judicial-internacional

25 See: www.gob.pe/institucion/mpfn/colecciones/24407-convenios-bilaterales-suscritos-por-el-peru-en-materia-de-asistencio-judicial-europa

26 The Foreign Minister also highlighted the crucial assistance of the European Union and cooperation in areas such as combating illicit drug trafficking. See: elperuano.pe/noticia/218384-peru

-busca-reforzar-lazos-con-la-ue

27 They are selected through a nationwide public competition, managed by a Special Commission composed of: the Ombudsman, who chairs if; the President of the Judiciary; the Attorney General;
the President of the Constitutional Court; the ComptroHer General of the Repubhc; a university rector elected by the rectors of licensed pub\ic universities with over fiﬁy years of h\s?or\/, and a
university rector elected by the rectors of licensed private universities with over fifty years of history, in accordance with Article 155 of the Poliical Constitution of Peru.

28 The functions of the National Prosecutor can be found at the following link: www.mpfn.gob.pe/elfiscal /fiscalia_ncpp/#:~:text=El%20Fiscal%20es%20el%20representante,del%20delito%20desde

%20el%20inicio
29 Primarily, Articles 158 to 162 of the Political Constitution of Peru.
30 legislative Decree No. 052 - Organic Law of the Public Ministry.
31 For more information, see: www.gob.pe/institucion/mpfn/organizacion

32 For more information, see: www.tc.gob.pe/institucional/acerca



Constitutional Court is composed of seven members elected
by the Congress of the Republic for a period of five years.
Immediate re- election is not permitted. The Constitutional
Court exercises concentrated control over the constitutional
order, meaning it is the sole body that can declare the un-
constitutionality of a legal norm.

Within its main faculties, it resolves in the last instance the
proceedings on constitutional guarantees:

* Protection of Rights (amparo proceedings, habeas corpus
proceedings, habeas data proceedings and compliance
proceedings);

* Regulatory Control (unconstitutionality proceedings and
popular action proceedings); and

¢ Conflict of competence (proceedings on competence).

2. THE ARBITRATION SYSTEM

In order to provide important elements about the arbitration system in Peru, it is worth mentioning (i) its characteristics, (i) the
types of arbitration, (iii) the investment arbitration in Peru, (iv) the arbitration in contracts with the State, and (vi) the interna-

tional arbitration agreements signed by Peru.

Characteristics

The main characteristics of arbitration are the following:

It is an alternative means of dispute resolution concerning
matters freely disposed of by the parties through an arbi-
tration agreement signed by said parties;

« Disputes are resolved by independent and impartial arbi-
trators;

* Arbitrators are empowered to resolve disputes according
to the competence conferred by the parties subject to ar-
bitration, voluntarily;

* Arbitrators resolve disputes by issuing an Arbitral Award,
which is final and binding, concluding the dispute and
obligating the parties to comply with the decision.

The arbitral process is regulated by Legislative Decree No.
1071 — Arbitration Law, modified by Legislative Decree No.
1231 and Urgency Decree No. 020-2020.

It should be noted that it is possible to challenge the an-
nulment of the arbitral award in judicial proceedings for
defects in the arbitration process form,*3 but not regarding
substantive issues.

Types of Arbitration in Peru

Arbitration of Law or Arbitration of Conscience

In Arbitration of law, the arbitrators resolve the dispute in
accordance with the application of current laws. In the case
of Arbitration of conscience, the arbitrators resolve the dis-
pute according to their best knowledge and understanding.
In both cases, the arbitrators must explain or justify their
decisions.

National and International Arbitration

We refer to International Arbitration in cases where a for-
eign element is present, either because of the nationality of
the parties, the choice by mutual agreement of the head-
quarters of the arbitration or the execution of the contract
abroad.?* Accordingly, when none of the above-mentioned
elements of international arbitration takes place, the arbi-
tration is considered as national.

Ad Hoc and Institutional Arbitration

Ad hoc Arbitration is a type of arbitration organized and
managed by the arbitrators themselves, chosen by the par-
ties, who establish their own rules for the specific arbitration
process, within the framework of Law N° 1071 - Law which
regulates arbitration. In Institutional Arbitration the parties
submit to an arbitration process organized and managed
by an arbitration institution with pre- established rules.

33 The grounds for annulling arbitration awards are stated in Article 63 of Legislative Decree No. 1071 - the Arbitration Law.

34 According fo Article 5 of Legislative Decree No. 1071 - the Arbitration Law.



In terms of comparison, the differences between both types of arbitrations are the following:

TABLE 1: DIFFERENCES BETWEEN AD HOC AND INSTITUTIONAL ARBITRATION

Ad Hoc Arbitration Institutional Arbitration

Uncertain Rules: For each arbitration, the arbitrators themselves are | Certain Rules: The rules governing arbitration precede the beginning
the ones who set the rules of the arbitration proceedings in the terms | of the arbitration. Each arbitration institution has its own Rules of
of reference of the arbitration. Procedure.

Organization: It does not have logistical support. The arbitrators | Organization: The logistical support is in charge of a specialized

themselves organize and manage the arbitration proceedings. arbitration institution, which leads and manages the arbitration pro-
ceedings.
Fees: The arbitrators freely set their fees. Fees: Each arbitration institution has a list of fees rates and expenses.

Referees: There is no predefined list of selected arbitrators. The Par- | Arbitrators: The arbitration institution has a predefined and selected
ties select the arbitrators and evaluate their experience. list of arbitrators, without prejudice of the fact that the parties may
propose their own arbitrator although they are not included in the
institution’s list of arbitrators.

According to the National Registry of Arbitrators and Arbitration Centers (RENACE), as of the date of this Infocard, there are
217 arbitration centers nationwide. Of the total, 40.6% are located in Lima, and 59.4% are in other regions. Regarding arbi-
trators, there are currently 2,897 registered arbitrators nationwide, with 40.7% in Lima and 59.3% in provinces.

FIGURE 1: NUMBER OF ARBITRATION CENTERS AND ARBITRATORS Bl Arbitration Centers I Arbitrators
. 129
Provinces
1.719
) 88
Lima
1.178
0 500 1.000 1.500 2.000

Source: RENACE.

The main arbitration institutions in Peru are:

e National and International Arbitration Center of the Lima Chamber of Commerce (CCL).
e Center for Analysis and Resolution of Conflicts of the Pontifical Catholic University of Peru (PUCP).
e Arbitration Center of the American Chamber of Commerce of Peru - AMCHAM.

* Arbitration Center of the Bar Association of Lima.

In recent years, arbitration centers have made efforts to shorten the duration of arbitration proceedings. For example, CCL
and AMCHAM have included provisions allowing for a reduction in arbitrators’ fees for delays in issuing the final award.3®

35 For further information, refer to Practical Note No. 2/2020 from CCL: www.arbitrajeccl.com.pe/notas-practicas and Article 48.5 of the AMCHAM Avrbitration Regulation: amcham.org.pe/
wp-content/uploads/2021/05/Reglamento-2021.pdf
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Peru signed the Washington Convention on September 4,
1991: Convention on the Settlement of Investment Disputes
between States and Nationals of Other States®® (Conven-
tion), establishing the International Centre for Settlement
of Investment Disputes (ICSID), which entered into force on
September 8, 1993. Therefore, ICSID, which is part of the
World Bank, is a dispute resolution mechanism through ar-
bitration aimed to resolve investment-related disputes be-
tween the Contracting State recipient of the Investment and
the Foreign Investor (individual or legal entity) of a Contract-
ing State of the Convention.

It should be noted that, to use ICSID to solve their disputes,
both the Contracting State and the Foreign Investor must
voluntarily sign a specific agreement in writing. In general,
the main standards of international investment agreements
applied by ICSID in dispute resolutions are: i) Fair and eg-
uitable treatment, i) The investor should not receive less
favorable treatment than that received by a national inves-
tor (national treatment); and iii) most favored nation clause
(MFN clause). Likewise, it should be noted that arbitration
on investment matters is permitted by the Peruvian Constitu-
tion, specifically in the last paragraph of Article 63°.

Currently, Peru plays a very active role in ICSID. As of De-
cember 2023, the country has a total of 45 arbitrations,

where 24 are pending, and 21 are concluded® (mostly
due to the issuance of arbitral awards, but in some cases,
by agreement between parties).® In 2020, the Ministry of
Economy and Finance (MEF) reported that Peru had only
paid of the US$ 43 million to its counterparts in concluded
arbitration processes out of US$ 50 billion claimed. How-
ever, between 2022 and 2023, compensations paid for two
lost cases amounted to over US$ 111 million.%? Peru is one of
the most frequently sued countries worldwide at ICSID, with
10 claims filed between July 2021 and December 2023.4°
In addition, the country has three pending investment arbi-
trations and one that has been concluded before the Per-
manent Court of Arbitration in The Hague, conducted under
the Arbitration Rules of the United Nations Commission on
International Trade Law (UNCITRAL).4!

According to Law No. 30225 — Public Procurement Law
and its Regulations (approved by Supreme Decree No. 344-
2018-EF),*? disputes arising between a public entity of the
Peruvian State and a national or foreign supplier concern-
ing the execution, interpretation, resolution, nonexistence,
inefficacy, or invalidity of the contract are resolved through
conciliation or arbitration, as agreed upon by the parties.
Also, disputes regarding contract nullity must be submitted
to arbitration.

36 This agreement was ratified by the Congress of the Republic of Peru through Legislative Resolution No. 26210 dated July 2, 1993

37 ICSID. list of recent and concluded cases. Available at: icsid.worldbank.org/es/casos/recientesetype=registered

38 For more information, see: gestion.pe/blog/agenda-legal/2023/02 /seguira-el-peruteniendo-la-buena-racha-de-resultados-en-arbitrajes-de-inversion-o-la-balanza-se-empieza-a-inclinar-hacia -el-

otro-lado.html

39 For more information, see: ojo-publico.com/sala-del-poder/ciadi-peru-perdio-arbitrajes-pormas-usd-111-millones-desde-2022
40 ICSID. 2023 Annual Report. September 2023. Available at: icsid.worldbank.org/sites/default/files/publications/ICSID_AR2023_SPANISH_web_spread.pdf y icsid.worldbank.org/es/casos/

recientes@type=registered

41 For more information, see: gestion.pe/blog/agenda-legal/2023/02 /seguira-el-peru-teniendo-la-buena-racha-de-resultados-en-arbitrajes-de-inversion-o-la-balanza-se-empieza-a-inclinarhacia-el-

otro-lado.html

42 The rules that regulate arbitration in public procurement are primarily established in Article 45 of the State Procurement Law and from Article 225 to Article 242 of the Regulations of the State

Procurement Law.
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Public procurement arbitration must be national and based
on the law. It can be conducted through Ad Hoc or Insti-
tutional arbitration. Ad Hoc arbitrations can only resolve
disputes involving amounts up to 10 UIT (approximate-
ly 12,154.00 euros),*® and the appointed arbitrators must
be registered in the National Registry of OSCE Arbitrators
(RNA-OSCE). Institutional arbitrations must be conducted in
arbitration institutions accredited by the Supervisory Author-
ity of Public Procurement (OSCE).

Likewise, OSCE’s National Arbitration System (SNA-OSCE)*
is an institution that attends requests for the residual appoint-
ment of arbitrators (when the parties did not reach an agree-
ment). It is also in charge of processing the complaints that
are filed against the arbitrators, and of installing Ad Hoc arbi-
tration tribunals (procedural stage where the parties establish
the rules of the arbitration process). The SNA-OSCE provides
the services of arbitration secretariat, in arbitration process-
es entrusted to the OSCE (in the absence of an arbitration
center in the area); it assumes the functions of the technical
secretariat of the Ethics Council for arbitration, in public pro-
curement; and manages the National Registry of Arbitrators
(RNA-OSCE).

Likewise, controversies or conflicts resulting from State-to-
State Contracts, also called “Government- to-Government
Contracts” or “G2G”, are submitted to arbitration, whether
national or international, in accordance with the agreement
between the States.

According to OSCE, from a sample of 35 arbitral awards
issued between 2019 and 2020, 54% of the cases had Lima
as the arbitration venue. 66% of the cases were resolved
through Ad Hoc arbitrations, while 34% were resolved
through institutional arbitrations. Also, in 94% of the cases,
it was the contractor who initiated the arbitration. Regard-
ing the controversy’s subject matter, within the 103 claims
filed by contractors and/or entities, OSCE determined that
16.51% concerned work settlement, 14.56% involved com-
pensation for damages, and 16.51% dealt with contract ter-
mination. Of the total claims concerning the controversy’s
substance, 55.5% were ruled in favor of the contractors,
representing approximately US$ 10 million.*®

Dispute Resolution Boards
Dispute Resolution Boards (DRBs) are an alternative method
for resolving conflicts aiming to efficiently prevent or settle

According to
OSCE, from a
sample of 35

arbitral awards issued
between 2019 and 2020,

54% of the cases had Lima
as the arbitration venue.

disputes that arise during the execution of a construction
contract while it’s ongoing.* They are governed by the State
Procurement Law (Article 45) and its Regulations (Chapter Il1).
DRBs can consist of one or three members, as agreed upon
by the parties, and their decisions are binding for them.*

Consumer Arbitration

Consumer arbitration is an alternative means of conflict
resolution between consumers and suppliers. It is governed
by the Consumer Protection and Defense Code (Article
137) and the Regulation of the Consumer Arbitration Sys-
tem (Supreme Decree No. 103-2019-PCM). The consumer
must request the commencement of arbitration before the
Consumer Arbitration Board and selects the arbitrator or
Arbitration Tribunal that will resolve the dispute. The dead-
line for issuing an award is 45 business days, which can be
extended for the same period if the complexity of the case
or the need for evidence justifies it.8

International Agreements on Arbitration Matters
entered into by Peru

The main international agreements on arbitration entered
into by Peru are the following:

- Agreement on the Recognition and Enforcement of For-
eign Arbitral Awards also known as the New York Arbitra-
tion Convention of 1958,* passed by Legislative Resolution

43 In accordance with Article 7 of Legislative Decree No. 1071 - the Arbitration Law, amended by Legislative Decree No. 1231 and Urgency Decree No. 020-2020.
44 The SNA-OSCE is regulated mainly by its Single Organized Text of the Regulations of the National System of Arbitration, passed by Resolution N° 016-2004-CONSUCODE/PRE and amended

by Resolution N° 172-2021-OSCE/PRE.

45 OSCE. Arbitration Awards Analysis Report - 2021. May 25, 2023. Available at: cdn.www.gob.pe/uploads/document/file/3148809/001-2022-OSCE-SPAR.pdf.pdfev=1653505284

46 For more information, see: www.arbitrajeccl.com.pe/servicios/junta-de-resolucion-de-disputas

47 Article 38 of the Consumer Arbitration System Regulation.

48 INDECORPI. Practical Guide on Consumer Arbitration. November 2022. Available at: www.indecopi.gob.pe/documents/51084,/402080/Guia_Arbitraje-Consumo_Nov_2020

49 For more information, see cutt.ly/JkoM8r
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N° 24810 on 12 May 1988, which entered into force on 5
October 1988. The New York Convention has a strong
influence on the development of international arbitration,
as it is accepted in more than 140 countries for the recog-
nition and enforcement of foreign arbitration awards. Its
purpose is to prevent the discrimination of foreign awards,
since the countries which entered the Convention must es-
tablish, in their national laws, rules to recognize foreign ar-
bitration awards in the same condition as national awards.

Indeed, Article 74 of Law N° 1071 - Law that regulates
Arbitration, modified by Legislative Decree N° 1231 and
Urgency Decree N° 020-2020, has established the ap-
plication of the New York Convention. It should be noted
that, in order to obtain the recognition and enforcement of

RECOMMENDATIONS FOR EUROPEAN COMPANIES

a Foreign Award in Peru, a procedure called “Exequatur”
must be carried out before the Judicial Branch.*®

Inter-American Convention on international commercial
arbitration or Panama Convention of 1975, passed by
Legislative Resolution N° 24924 of 7 November 1988,
which entered into force on 21 June 1989. It is current-
ly in disuse due to its scope of application (only in Latin
America) and due to the preponderance of the New York
Convention as it is a product of the United Nations (UN).

tween States and nationals of other States entered into
on 4 September 1991, ratified by Law N° 26210 on 2 July
1993, and which entered into force on 8 September 1993.

+ To guarantee the fulfillment of contracts and/or payment obligations, it is advisable to request warranty policies, such as letter
bank deposits or surety policies, whose main characteristic is the rapid execution before a bank, without requiring a lawsuit

through the Judiciary or an arbitration.

+ To facilitate the execution of contracts, we recommend requesting guarantees in bills of exchange or promissory notes since
they allow expeditious processes, which are faster than legal proceedings.

+ According to the information indicated above, due to its greater speed and perception of impartiality, it is recommended that
disputes be submitted to arbitration instead of the judicial branch.

+ In the event that a foreign company not domiciled in Peru, executes or participates in an arbitration process in Pery, it is
necessary to grant powers of attorney to representatives in Peru (natural persons with a Peruvian National Identity Document
or Foreign ID Card with current residence) registered with the Public Registries of Lima.®’

50 The rules that govern the procedure are established in Articles 2102 to 2111 of the Civil Procedural Code.zz

51 The provisions of articles 165° to 169° of the Company Registration Regulations must be complied with.
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USEFUL LINKS

« Judicial Branch of Peru
www.pj.gob.pe/wps/wcm/connect/CorteSuprema/s_cortes_suprema_home/as_Inicio

National Board of Justice
www.jnj.gob.pe

Public Ministry

www.gob.pe/mpfn

Constitutional Court
www.tc.gob.pe

Arbitration Center of the Chamber of Commerce of Lima
www.arbitrajeccl.com.pe

Center for the Analysis and Conflict Resolution PUCP
carc.pucp.edu.pe

Center of Arbitration of the Lima Bar Association
www.cal.org.pe/vl/cear-cal-centro-de-arbitraje

Supervisory Authority of Public Procurement — OSCE

www.gob.pe/osce

Center for Conciliation and Arbitration (CECONAR) of the National Superintendency of Health
portal.susalud.gob.pe/blog/que-es-el-ceconar

Peruvian Institute of Arbitration - IPA
www.ipa.pe/index.php

Arbitration Center of the American Chamber of Commerce of Peru - AMCHAM
amcham.org.pe/arbitraje/que-es

International Centre for Settlement of Investment Disputes — ICSID
icsid.worldbank.org/es/acerca

THIS INFOCARD HAS BEEN PREPARED BY THE EXPERTS OF THE MAT PERU PROJECT OF THE EU

DISCLAIMER

The positions expressed are those of the authors and do not necessarily reflect the official opinion of the European Union. Neither
the European Union, nor any person acting on behalf of the European Union, is responsible for any use that may be made of this
information. The European Union is also not responsible and cannot be held accountable for any loss suffered as a result of reliance

on the content of this infocard.
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More information:

ﬂ @UEenPeru m Union Europea en Pert
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https://eeas.europa.eu/delegations/peru_es

European Union office in Peru

Av. Victor Andrés Belatnde 332, 5to. piso,
(edificio CROMO) San Isidro, Lima 27, Per(

Opening hours: Monday to Thursday from
8h to 16h30 - Friday from 8h to 13h30

Phone: 51 (01) 4150800

Email: delegation-peru@eeas.europa.eu




